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Preliminary Statement.

Appellees recognize in their brief,^ as they must, that

the pivot on which this case turns is whether Loew's ac-

quired, at the time of purchase and sale of the story

''Case History," a warranty that the appellees' title to

the story was free from reasonable doubt or reasonable

objection.

But, in apparent disregard of the well-defined distinc-

tion between express and implied warranty, appellees view

the critical issue as one of implied warranty. This is

an obvious misconstruction of appellant's position as well

as of the theory on which the case was tried and decided.

We are only incidentally concerned with what warranties

might have been implied by law had the parties not en-

tered into an agreement on the subject. The fundamental

question is one of the meaning of the warranties in the

instrument of transfer, the "Assignment of All Rights"

^Appellee Erich Wolff alone filed a brief herein. But since

appellee Victoria Wolf later adopted that brief as her own, it will

hereafter be referred to as the brief of both appellees. Reference
thereto, in abbreviated form, will be "A. B." and to Appellant's

Opening Brief, "O. B."
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[Ex. 2; R. 99-108]. Loew's has consistently contended,

as it does now, that an express warranty to a title free

from reasonable doubt is embraced within the four corners

of the assignment, in accordance with the usual principles

of contractual interpretation.

The remaining points raised by appellees are equally

devoid of merit. Our answer thereto may be summarized

as follows:

1. The reference in the law to a title deducible of

record has no bearing upon the issue of the existence

of a warranty. Rather, that matter is one which comes

into play only with regard to breach of warranty, once

the warranty has been found present. Where, as in

this case, recording statutes and public records are in

no wise involved, the question of a title deducible of

record is entirely irrelevant except in one respect—the

very concept of title deducible of record is itself an illus-

tration of the fact that a title to be free from reasonable

doubt must be apparently, as well as actually, sound.

2. Loew's afforded appellees a reasonable opportunity

to obtain the quitclaim which appellees expressly promised

in the assignment to acquire from any adverse claimant

upon Loew's demand. After appellees failed and declined

to obtain the quitclaim, Loew's rescinded. The conten-

tion by appellees that the demand for the quitclaim by

Loew's amounted to a waiver of the right to rescind finds

no support in the law. Moreover, the District Court did

not make any finding at all on that question and appellees,

not having appealed, are in no position to challenge that

action of the trial court.

3. After Loew's had rescinded, appellees obtained a

default judgment in the California Superior Court against

Miss Foulstone, the woman whose adverse claim precipi-
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tated the controversy between the litigants here. That

judgment is completely irrelevant to the questions in this

case. Both the Superior Court and the trial court here

were of a like opinion in this regard, since the former ex-

pressly disclaimed in its judgment any intention to make
an adjudication with respect to the issues in this case, and

the latter made no finding in support of appellees' argu-

ment that the Superior Court judgment operates as a bar

to the maintenance by Loew's of this action.

4. The assignment contained a warranty by appellees

that neither the whole nor any part of the story ''Case

History" was in the public domain. The District Court

found, at one and the same time, that much of "Case

History" was in the public domain, and that Loew's had

no cause to complain thereof, despite the express war-

ranty on the subject. Appellees' efforts to avoid breach

of the assignment in this connection are founded upon the

dual argument that that question should not have been

in the case because not raised in the complaint, and that

the warranty should be construed in such a way as

would effectively nullify it. The simple answer to the

first of these contentions is that appellees, having in-

jected the public domain issue into the case during the

course of the trial, clearly cannot avoid the natural conse-

quences of their own action. The second part of appel-

lees' argument runs afoul of the clear language of the

assignment, and obviously conflicts with long-established

principles of contractual interpretation.

5. Appellees' assertion throughout their brief that

Loew's was in no way injured by appellees' default, is

totally unsupported by the record. Evidence of damage

more than ample to support an action for rescission was

introduced by Loew's. That evidence, furthermore, stands

substantially uncontradicted.



—4—
ARGUMENT.

Loew's Bargained for and Obtained a Warranty That

the Title to "Case History" Was Free From
Reasonable Doubt. The Determination That the

Assignment, Properly Construed, Contains Such

a Warranty, Involves Application of the Prin-

ciples of Express, Not Implied, Warranty.

First: Much of the confusion apparent in appellees'

brief with respect to warranty, the fundamental issue in

the case, is due to the failure of appellees to distinguish

between the principles of express warranty and those of

implied warranty. Appellees make only scant reference to,

and they leave unanswered, the basic argument of Loew's

that the assignment, viewed realistically and practically,

contains within its four corners an express warranty that

the title to "Case History" was not "prey to doubts and

challenges, which threatens to involve the buyer in costly

litigation." [Hollywood Films, Inc. v. Columbia Pic-

tures Corp., 299 N. Y. 61, 85 N. E. 2d 865-866.]

The reason given by appellees for their lack of at-

tention to the very crux of the case is the bald statement

that appellant "does not contend it got an express war-

ranty of 'marketable' or 'perfect' title" [A. B. 15],

This assertion by appellees is completely unwarranted.

Not only does the record disclose our position to the

effect that the construction of the language of the assign-

ment is of primary importance in the case [R. 4-5, 7-8,

99-107, 483-489] but our opening brief makes it abundant-

ly clear that that position has continued to be consist-

ently maintained at all stages [O. B. 3, 6-8, 21, 22, 28, 34-

38, 39-40].

This is not a case where the court is deciding the

rights of litigants apart from their agreement. To the
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contrary, and as appellees patently fail to perceive, the

rights of Loew's in this connection stem from the as-

signment and the express warranties there set forth.

Logic and the authorities join in making it evident that

ascertainment of the intent of a warrantor from the lan-

guage of warranty he employs in an agreement is con-

trolled by the principles applicable to express warranty

[Cal. Civ. Code, sec. 1732; Chamberlain Co. v. Allis-

Chalmers Co., 51 Cal. App. 2d 520, 125 P. 2d 113; El

Zarape etc., Inc. v. Plant Food Corp., 90 Cal. App. 2d

336, 345-346, 203 P. 2d 13, 19; 77 C. J. S. 1153. Cf.

Murphy v. Warner Bros., 9th Cir., 112 F. 2d 746].

Appellees go on to say that "perfect," ''marketable" and

"good" title are "words of art," and, by necessary infer-

ence, that a warranty of title free from reasonable doubt

cannot be created without using those precise words in

the agreement. It is not surprising that appellees fail to

cite any authority whatsoever to support that unfounded

statement,^ inasmuch as the cases are in complete accord

that any language of warranty reasonably importing that

^The two cases to which appellees refer [Slidell v. Grandjean,
111 U. S. 412, 4 S. Ct. 475, and Dingey v. Paxton, 60 Miss. 1038,
erroneously cited by appellees as Dengey v. Paxfon, 60 Mass.
1038] as having some bearing upon what the parties intended by
the language of warranty contained in the assignment are entirely

beside the point. Neither case in any way deals with appellees'

"words of art" theory. In the Slidell case, involving a land grant
under Louisiana law at the time that that jurisdiction was under
Spanish rule, the words "complete title" in the context there em-
ployed obviously referred to title papers rather than to the estate

in question and the Court so held (111 U. S. at 416-7). Construc-
tion of a warranty was not in issue. The Dingey case was con-
cerned with a dispute between a prior record owner of realty and
one who took under a tax title. The Mississippi Court held

the local statute limiting redemption rights unconstitutional because
it restricted the prior owner from enjoyment of one of the incidents

of complete ownership, the right to possession [60 Miss, at 1054].
No question of warranty was presented or discussed.



the purchaser was bargaining for a title free from rea-

sonable doubt or objection will be judicially recognized as

such. The following cases are illuminating because in each

of them a like construction as to such a warranty resulted

despite dissimilar choice of phraseology, and despite

phraseology other than that which appellees term "words

of art"

:

Northhouse v. Torstenson, 146 Neb. 187, 19 N. W.
2d 344 ("good and sufficient warranty deed,

clear fee simple title, free from incumbrance,

satisfactory title");

Cogito V. Dart, 183 Va. 882, 33 S. E. 2d 759

("title free from vaHd objections")
;

Downey v. Seih, 185 N. Y. 427, 7'^ N. E. 66

("good and sufficient deed in fee simple")
;

Hershorn v. Rubinstein, 259 Mass. 288, 156 N. E.

251 ("good and sufficient deed free from all in-

cumbrances")
;

Bell V. Stadlcr, 31 Ida. 568, 174 Pac. 129 ("con-

vey in fee simple, free and clear of all incum-

brances")
;

Hunt V. Inner Harbor Land Co., 61 Cal. App. 271,

214 Pac. 998 ("good and sufficient deed");

Hollywood Plays, Inc. v. Columbia Pictures Corpo-

ration, supra, 299 N. Y. 61, 85 N. E. 2d 865

("complete motion picture rights").

See also:

Ogg V. Herman, 71 Mont. 10, 227 Pac. 476;

66 C. J. 861-862.

Cases cited [O. B. 28-34].
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As demonstrated by the foregoing authorities, the

appHcable principle of law is simple, straightforward and

in conformance with usual contractual rules. An express

warranty of a title free from reasonable doubt exists

whenever, as in this case, the contract between the seller

and purchaser, fairly and reasonably construed in the

light of its evident purpose, indicates that such was the

warranty the purchaser expected to receive.

Second: The implied warranty argument of appel-

lees, predicated as it is upon an hypothesis involving ab-

sence of agreement between the parties, misses entirely the

point of the case, as we have observed. In additional

respects, too, that argument is not well-taken. Initially,

it is to be noted that appellees set forth no persuasive

reason why, as a matter of policy, a distinction should

be taken between creation of implied warranty with re-

spect to real property on the one hand and personal prop-

erty on the other. This court made no such distinction

in U. S. Ttingsten Mines v. Laugharn, 9th Cir., 67

F. 2d 226, 233, where both real and personal property

were involved, nor did the New York Court of Appeals

do so in Hollyzvood Plays, Inc. v. Columbia Pictures Cor-

poration, supra, 299 N. Y. 61, 85 N. E. 2d 865. Although

the question in each of those cases was like the in-

stant case, one of determining the rights of the parties

from the language of their contract, rather than what the

law creates apart from agreement, the fact remains that

neither this court nor that in New York was of the opin-

ion that any difference in result should come about be-

cause the property in question was personal, literary, or

dramatic, rather than realty.

To the extent that public policy has significance in this

case, it would seem that the law should expand the opera-
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tion of implied warranties more broadly as to property of

the kind here involved than with respect to real property.

Where the purchase is of real property, the prospective

purchaser has an opportunity to examine the public records

prior to sale, and thus determine for himself the sufficiency

of the seller's title. The purchaser of literary property,

on the other hand, ordinarily has no public record pro-

vided for his examination. He must rely on either his

agreement or the protection given him by law. There-

fore, for the law to afford greater protection to the pur-

chaser of real property than to the purchaser of literary

property would be to provide the greater protection to

the one who needs it less.

The patent cases cited by appellees [Consumers Gas

V. Amer. Elec. Construction Co., 50 F. 778; The

Electron, 75 F. 689; and Computing Scales Co. v. Long,

66 S. C. 379, 44 S. E. 963], lend no appreciable assist-

ance. Since issuance of a patent, unlike a copyright,

constitutes prima facie evidence of its validity [35 U. S.

C. A., sec. 282; 17 U. S. C. A., sec. 7] and since a record

of issued patents is available for inspection to the public

in the United States Patent Office and elsewhere [35 U.

S. C. A., sees. 10, 13] there is much less need for addi-

tional protection to a purchaser or licensee of patent

rights as compared to one purchasing literary property.

Moreover, none of the three foregoing cases goes as

far as appellees claim. The Consumers Gas case was not

a rescission action but one where payment for goods

sold was refused by the purchaser after he had had the

full use and enjoyment of the goods. This is only an

ordinary instance of unjust enrichment embodied in the

law of quasi-contract [12 Am. Jur. 503]. The Comput-



ing Scales case was largely decided on the ground that

there was a total absence of any reasonable objection to

the validity of the patent in question. Moreover, the

South Carolina Court, in expressing fears about careless

or absurd claims, misconceived the scope of the warranty

of marketable title. It is not breached imless the doubts

about the title are reasonable [Peckham v. Stewart, 97 C.

147, 153, 31 P. 928, 930.] In citing The Electron in

support of its decision, the South Carolina Court also

failed to realize, as do appellees here, that the holding

in The Electron is actually contrary to the point for which

appellees cite it. The issue in The Electron, decided by

the Second Circuit, was whether a claim of patent in-

fringement made by a stranger against the purchaser of

certain storage batteries constituted a defense to an action

for the price of the batteries and of other supplies fur-

nished by the seller. The Court held that there was a

breach of implied warranty in view of the then pending

patent Htigation and that the purchaser was not required

to pay for anything except that portion of the supplies

to which the patent litigation did not apply.

The view of the Court in this connection is made evi-

dent by the following language [74 F. at 697] :

"Bigler (the purchaser) was not evicted, for a

mere notice of the claim of infringement by the owner

of the patent is not an eviction (Consumers Gas Co.

of Danville v. American Electric Const. Co., 1 C. C.

A. 663, 50 Fed. 778) ; and in view of the condi-

tion of the original order of injunction against the

Electrical Accumulator Company, it is not probable

that an injunction would have been issued against him

pending the appeal. But he offered to return the

equipment and had attempted to rescind the contract
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and therefore could have an action upon the implied

warranty, and, of course, a defense to an action for

the purchase price." (Emphasis added.)

Only brief answer need be made to dispose of appellees'

further contentions with respect to implied warranty.

Their statement that "it is established law that there must

be eviction by paramount title before there is a breach

of warranty" [A. B. 17] is in direct conflict with the law

of California when rescission, rather than damages, is

sought.^

The prevailing rule in this jurisdiction is expressed in

Alherti v. Jubb, 204 C. 325 at 327-328, 267 P. 1085 at

1087, as follows

:

"While the rule as to disturbance of possession

laid down in the authorities cited by appellant [Court-

ney V. Gordon, 74 Mont. 408 (241 Pac. 233) ; Gross

V. Kierski, 41 Cal. Ill] might apply were the action

one for damages, the conclusion that respondent is

entitled to rescind the contract upon the ground of

breach of implied warranty of title by appellant [36

ALR, note, p. 482; 27 R. C. L. p. 648, sec. 410;

sees. 1765 and 1786, Civ. Code; Burkes v. Davies,

85 Cal. 110 (20 Am. St. Rep. 213, 14 Pac. 613);

Milton Realty Co. v. Butterfield, 87 Cal. App. 772

(262 Pac. 419)] is not precluded by the fact that

the possession of respondent has so far remained

undisturbed. The element of damages does not

enter into the case."

Indeed, it is not even required in order to rescind for

breach of warranty of marketable title that a claim be

^Pike V. Psihogious, 68 Cal. App. 145, 228 Pac. 722, and Bar-

num V. Cochrane, 143 Cal. 642, 11 Pac. 656, cited by appellees, are

completely inapplicable. Both involved claims for damages, and re-

fusal to pay for property being used and enjoyed. Unjust enrich-

ment is the basis of the decisions.



—11—

made by a third person [Alberti v. Juhh, supra; Hollywood

Plays, Inc. v. Columbia Pictures Corporation, supra, 279

N. Y. 61, 85 N. E. 2d 865; Sheehy v. Miles, 93 Cal. 288,

28 Pac. 1046; Culligan v. Leider, 65 Cal. App. 2d 51, 149

P. 2d 894].

Third: Appellees completely misconstrue the effect

and reasoning of the cases in which a breach of warranty

resulted from the fact that title was not deducible of

record. Those cases (<?. g., Whelan v. Rossitcr, 1 Cal.

App. 701, 82 Pac. 1082; Peckham v. Stewart, supra, 97

Cal. 147, 31 Pac. 928; Sheehy v. Miles, supra, 93 Cal. 288,

28 Pac. 1046), do not in any manner hold that warranty

of title free from reasonable doubt may exist only where

the property in question is of the kind as to which there

is a public record; nor do they hold that the only test for

determining whether a title is marketable is the state of

the public record. Analysis of the cases readily reveals

that deducibility of title from the record pertains only to

the issue of breach, not creation, of warranty. Appellees

in effect claim that because in many cases the reasonable

objection to title resulted from a defect in, or omission

from a public record, reasonable objection may come about

only from a public record.

The fact of the matter, as the authorities we have

mentioned establish, is that the expression found in many

cases that a title be deducible of record, if there is a rec-

ord, is an additional, and not the exclusive, test of whether

a warranty of marketable title has been breached. There

is no paucity of decisions in which a title was found to be

unmarketable by virtue of matters entirely apart from the

public records. Encroachments [Ziebarth v. Marion, 161

Wash. 201, 296 Pac. 561], claims of an adverse possessor
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[Bullard v. Bickncll, 26 App. Div. 319, 49 N. Y. Supp.

666] and existence of an unrecorded contract to the

subject property of which the vendee was unaware [Bart-

lett V. McGee, 5 C. U. 417, 45 Pac. 1029] are three quick

examples of this self-evident principle/

II.

The Right to Rescind Exists Whether or Not Consid-

eration Has Passed From the Purchaser. Since

That Right Must Be Determined as of the Time
Loew's Gave Notice of Rescission, Appellees'

Success in Clearing Title Thereafter Is Irrelevant.

First: Although in other jurisdictions there is some

difference of opinion as to whether rescission of a pur-

chase may be had after the rescinding party has parted

with the price, in California, under our rescission statute

[Cal. Civ. Code, sec. 1689] which makes no distinction

between executory and executed contracts, the law is

settled that rescission of an executed contract is proper

when the rescinding party, as is true of Loew's here

[R. 47, 73, 112], had no knowledge of the facts justifying

rescission prior to parting with the consideration. [Engle

^The reason why appellees place so much emphasis on their syllo-

gistic treatment of the deducibility of title from a public record is

quite obvious. That, and an equally fallacious distinction be-

tween executory and executed contracts with respect to the right

of rescission [Point II, infra], are all that appellees can muster
in an effort to avoid Hollywood Plays, Inc. v. Columbia Pic-

tures Corporation, supra, the only case squarely in point here. It

is at once apparent upon examination of Hollyzvood Plays, that the

purely fortuitous fact of a defect in the title arising from bank-

ruptcy proceedings played no part of any consequence in the rea-

soning of the New York Court of Appeals. It cannot be doubted

that that Court would have reached the same result it did, had
the reasonably meritorious claim of an outstanding ownership in-

terest been based upon matters not of public record.
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V. Farrell, 7S Cal. App. 2d 612, 617-619, 171 P. 2d 588,

592-593; Hull v. Ray, 80 Cal. App. 284, 251 Pac. 810].

Apart from the cases the language of Section 1789 of

the California Civil Code, would appear to dispose of

the matter.

"^1789. Remedies for Breach of Warranty

"(1) Where there is a breach of warranty by

the seller, the buyer may, at his election,********
*'(d) (Rescission) Rescind the contracts to sell

or the sale and refuse to receive the goods, or if

the goods have already been received, return them

or offer to return them to the seller and recover the

price or any part thereof which has been paid."

(Emphasis ours.)

The California rule is sound law. The contrary doc-

trine which appellees espouse places a premium on con-

cealment of material information. No sensible reason

occurs to us why a seller who manages to withhold facts

adversely affecting the desirability of the property he

has offered for sale should be rewarded for such conduct.

The testimony is undisputed in the case at bar that

appellees volunteered no information to Loew's regarding

the Foulstone claim until after Loew's had received a

notice of the claim from Miss Foulstone's attorney some

months after the sale, and some months after appellees

had been notified of her claim by Miss Foulstone's attor-

ney [R. 111-112, 135 et seq.].^

^Appellees assert that their proffered testimony that Dr. Wolff
first advised Miss Foulstone of the sale of "Case History" by tell-

ing her husband about it, was improperly rejected by the Court
[A. B. 7, Fn.]. Actually, however, appellant withdrew its objec-
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Second: The law of California is equally settled that

the right of a party to rescind is to be determined as of

the time he gives notice of rescission. Later events,

which might have cured a default had not notice of rescis-

sion been given first, are immaterial. [Spicer v. Hurley,

161 Cal. 1, 118 Pac. 249; Leland v. Craddock, 83 Cal.

App. 2d 84, 87-88, 187 P. 2d 803, 805, and cases there

cited]. The argument to the contrary made by appellees

[A. B. 24], fails to recognize the basic difference between

a rescission made prior to litigation as here and one

which is initiated by litigation, rather than by prior notice.

[Cf. Cal. Civ. Code, Sees. 1689 and 3406] : The distinc-

tion, which appellees disregard, is well-expressed in Phil-

pott V. Superior Court, 1 Cal. 2d 512 at 523-524, 36 P.

2d 635 at 641, as follows:

"Confusion has also risen respecting the form of

action under Count 1 in that there are found therein

allegations of a rescission of the agreement by the

party injured and notice thereof given to the defen-

dant by the plaintiff himself pursuant to sections of

the Civil Code of this state on that subject. It is

undoubtedly true that a litigant may invoke the

power of a Court of equity to efTect a rescission

which has not theretofore been made. This is espe-

cially provided for by Civil Code, sections 3406-3408,

inclusive. But where the plaintiff himself has pursued

the method provided by Sections 1688-1691 of the

tion to such testimony and Dr. Wolff testified fully on the point.

Dr. Wolff's testimony is most illuminating in pointing up his own
understanding of the similarity between "Swear Not by the Moon"
and "Case History"

:

"The Witness: Yes, I said to him, 'Mr. Pines, by the way,
do you remember the brain operation story Mrs. Foulstone
worked for me on once before?' He said 'yes.' I said, 'we
sold the story.'" [R. 333.] (Emphasis ours.)
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Civil Code to efifect a rescission of the contract, he

may come into a court of law for all the relief that

court is competent to give, and in the instance where

he merely asks for a return of the consideration

parted with by reason of the fraud, mistake, failure

of consideration, or any other set of facts author-

izing rescission, he is entitled to the action of

assumpsit. Indeed, section 1712 of said Code seems

to provide for a legal action in a case such as we
have here under consideration. The rule that it is

not necessary to ask the aid of a Court of equity

to effect the rescission where the rescinding party has

followed the statutory procedure finds abundant sup-

port in California decisions."®

Third: As a necessary corollary to the rule of Spicer

V. Hurley, supra, the judgment which appellees later ob-

tained in defense of the action brought by Miss Foulstone

in the Superior Court can in no way affect the issues

in the instant case. The argument of appellees in that

respect, apparently based upon a theory of res judicata

[A. B. 29-30], is demonstrably unsound.

In the first place, Loew's was not a party to the

Superior Court litigation within the meaning of the

requirements of res judicata. Notice of the pendency

of the action, opportunity to appear, and being named

^The authorities cited by appellees are not apposite. The state-

ment in Maupin, Marketable Title (3d Ed.), p. 879, sec. 309 [A. B.

24] obviously pertains to judicial rescission rather than rescission

accomplished prior to litigation. And the point for which appellees

mention Carter Coal Couipany v. Lits, 55 Fed. Supp. 115, 133, was
disapproved by necessary inference upon the further decision in that

case [Carter Coal Company v. Lits, 4th Cir., 140 F. 2d 934, not cited

by appellees], where the affirmance of the District Court judgment
was "solely and singly" placed upon another ground (140 F. 2d at

938).
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in the suit are insufficient to make one a party, without

service of process upon it, or actual appearance, followed

by judgment against it. [Page v. W. W. Chase Co.,

145 Cal. 578, 584, 79 Pac. 278, 280; Holt Mfg. Co. v.

Collins, 154 Cal. 265, 273-274, 97 Pac. 516, 519; Gratiot

County State Bank v. Johnson, 249 U. S. 246, 39 S. Ct.

263.] Loew's was not served in the State Court action

and did not enter an appearance nor was the judgment

there had for or against it [R. 48, 75, 427-429].

Secondly, Loew's was not in privity with any of the

parties in the State Court action. A privy is one who

succeeds to the interest of a party after judgment. [Cal.

Code of Civ. Proc, sec. 1908(2) ; Boulter v. Commercial

Standard Life Insurance Co., 9th Cir., 175 F, 2d 763,

768; Bernhard v. Bank of America, 19 Cal. 2d 807, 811,

122 P. 2d 892, 894]. The interest of Loew's in "Case

History" was not only acquired prior to any litigation

[R. 46-48], but judgment in the Superior Court case was

not given until after Loew's had rescinded [R. 48].

Thirdly, the Superior Court case did not involve the

primary question here, namely, the right of Loew's to

rescind for breach of a warranty to a title free from

reasonable doubt or objection. Res judicata will not apply

where the issues in the later and earlier case differ

[Walrath v. Roberts, 9th Cir., 23 F. 2d 32, 33-34; Bern-

hard V. Bank of America, supra, 19 Cal. 2d at 813, 122

P. 2d at 895 ; United States v. California Bridge Co., 245

U. S. 337, 341, 343-344, 38 S. Ct. 91].

Finally and conclusively, the judgment in the Superior

Court expressly recited that the court was making no

adjudication or declaration of rights with respect to this

case [R. 40-41; O. B. 17]. A judgment can not be res
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judicata ''as to matters which the court expressly refrains

from determining" [Stark v. Cokcr, 20 Cal. 2d 839, 843,

129 P. 2d 390, 393; Watson v. Poore, 18 Cal. 2d 302,

309-310, 115 P. 2d 478, 482].

Nothing that appellees say in their brief in any way

derogates from these long-established principles. Their

statement that the Superior Court judgment is not sub-

ject to collateral attack [A. B. 29] means, as their cases

plainly show merely that a stranger to an action has no

standing to challenge the judgment in that action insofar

as it operates as an adjudication between the parties

there. Those cases do not hold, as appellees w^ould have

it, that the same stranger is precluded by the earlier judg-

ment from litigating in a separate action any issue in the

earlier case. If the rule were otherwise, the basic prin-

ciples of the doctrine of res judicata to which we have

adverted, supra, would be a nullity. [Restatement, Judg-

ments, sec. 93, pp. 459-467].

Appellees similarly distort the holding and reasoning

of the authorities they cite concerning the indemnitor-

indemnitee relationship [A. B. 30]. Those cases, apart

from the rights of third persons against the indemnitor

and indemnitee, with which we have no concern, simply

assert that where judgment is had against the indemnitee

by a third person the indemnitor is hound thereby in an

action upon the agreement to indemnify. Ours is an

entirely different situation. Here, the indemnitor, and

not the indemnitee, was the litigant in the Superior Court.

And in our case, the indemnitee, Loew's, is claiming a

right to rescind, not indemnification for money paid out

to Miss Foulstone.
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To summarize, appellees in effect argue not only that

a rule of mutual estoppel should apply but that such

rule should carry over to issues in a later case different

than those earlier adjudicated between other parties. The

law, however, is otherwise, and properly so. [Bernhard

V. Bank of America, supra, 19 Cal. 2d at 811-813, 122

P. 2d at 894-895; Restatement, Judgments, sec. 107, pp.

511-512].

III.

Rescission by Loew's Was Timely and Properly Ac-

complished. There Was No Waiver of the Right

to Rescind by Affording Appellants the Oppor-

tunity They Solicited to Obtain the Quitclaim

and Release From Miss Foulstone Which, Under
the Express Provisions of the Assignment, Loew's

in Its Sole Discretion and Judgment Could

Demand.

First: The findings and record below contain nothing

to support appellees' assertion that rescission by Loew's

came too late [A. B. 38]. The District Court at no time

indicated in any way, nor would the evidence support

a finding, that the rescission was untimely. Appellees,

not having appealed, may not complain of such purported

error. [Tillman & Bendel, Inc. v. California Packing

Corporation, 9th Cir., 63 F. 2d 498, 501, c. d. 290 U. S.

638; Stepp v. McAdams, 9th Cir., 88 F. 2d 925, 927.]

Second: Other cogent factors establish conclusively

that rescission was not unduly delayed. Notice of rescis-

sion was served three months after Loew's was first ad-

vised of Miss Foulstone's claim [R. 47-48; Exs. 2, 3]. Dur-

ing the intervening period, Loew's investigated the matter

and afforded appellees the opportunity they requested to
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obtain a quitclaim and release from Miss Foulstone. Ap-

pellees first advised Loew's that they would obtain the quit-

claim and release and requested Loew's to withhold taking

legal action. Then, upon the refusal of appellees to obtain

the quitclaim and release from Miss Foulstone and a

few days after Miss Foulstone filed the Superior Court

action, Loew's rescinded. [R. 46-48, 110-112, 137-162;

Exs. 3, 4, 7-15; O. B. 9-16]. Under these circumstances,

the rescission was well in time. [Graham v. Los Angeles

First National Trust & Savings Bank, 3 Cal. 2d Z7 , 44-45,

43 P. 2d 543, 547; Gist v. Security Trust & Savings

Bank, 218 Cal. 581, 586, 24 P. 2d 153, 155; Davison v.

Finneran, 4 Cal. 2d 51, 55, 47 P. 2d 271, 273.] Particu-

larly is this so where the delay in rescinding is induced

by the conduct of the seller. [Mitchell v. Roth & Co.,

124 Cal. App. 96, 99, 12 P. 2d 91, 92; Ray v. American

Photo Player Co., 46 Cal. App. 311, 316, 189 Pac. 130,

132; Advance-Rumely Thresher Co. v. McCoy, 213 Cal.

226, 232-233, 2 P. 2d 147, 159-160; Luitweiler etc. v.

Ukiah Water & Improvement Co., 16 Cal. App. 198,

208, 116 Pac. 707, 711.]'

Third: Waiver by Loew's of its right to rescind may

not be predicated upon its demand for the quitclaim and

release from Miss Foulstone. Nowhere in the assignment

are Loew's rights or remedies declared to be exclusive. In

^The intimation by appellees that rescission must be had, if at all,

within a fixed period of time [A. B. 38] is of course entirely falla-

cious. With respect to that very point, the California Supreme
Court has recently stated, "The courts have frequently declared

that there is no artificial rule as to the lapse of time which will

justify the application of the doctrine of laches. Each case must
be determined upon the basis of its facts." [Williams v. Marshall,

Z7 Cal. 2d 445, 455, 235 P. 2d 372, 378. See also, Ulrich v. San
Jacinto Estates, 109 Cal. App. 2d 648, 241 P. 2d 262.]
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the absence of such a declaration, the aggrieved party may

resort to such other remedies as the law provides. [Shupe

V. Collender, 56 Conn. 489, 15 Atl. 405; Fitspatrick v.

D. M. Osborne & Co., 50 Minn. 261, 52 N. W. 861;

Northwest etc. Co. v. Perfection Tire Co., 125 Wash. 84,

215 Pac. 360, 363; Mayfield v. George O. Richardson

Mach. Co., 280 Mo. App. 206, 231 S. W. 288, 292;

Leitner v, Thayer, 24 Wyo. 378, 159 Pac. 1084, 1085-

1086.]

Moreover, when Loew's demanded that appellants ob-

tain the quitclaim and release from Miss Foulstone, it

was expressly stated in the demand that it would rescind

in the event the quitclaim and release was not forth-

coming [Ex. 8]. Under these circumstances, it cannot

seriously be contended that the demand constituted "an

intentional relinquishment of a known right," the classic

definition of waiver. [Compania Constructora Bechtel-

McCone v. McDonald, 9th Cir., 157 F. 2d 749, 752.

Cf. Earl V. Saks & Co., 36 Cal. 2d 602, 612-613, 226 P.

2d 340, 347.]

IV.

Loew's Clearly Had the Right to Demand That Appel-

lees Procure the Quitclaim and Release From
Miss Foulstone. Compliance With the Demand
Was Not Had.

First: The language of Paragraph 7 of the assign-

ment pertaining to the obligation of appellees to obtain

a quitclaim and release from any adverse claimant is

most unambiguous [Ex. 2; R. 106]. It clearly indicates

that the judgment and discretion of Loew's was to be the

criterion of whether or not the quitclaim and release was

necessary or expedient. Nonetheless, and in the face of the
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explicit language of the assignment, appellees take the

position that an objective test, ordinarily employed only

in cases of mechanical utility or operative fitness, should

be applied here to determine whether Loew's acted prop-

erly in demanding the quitclaim and release [A. B. 40-

42]. In this regard, appellees conveniently disregard

another, and here applicable rule that the recipient of a

promise such as is found in Paragraph 7, when acting in

good faith, is the sole judge of what performance of the

promissor is satisfactory. [Baker v. Kale, 83 Cal. App. 2d

89, 189 P. 2d 57; Tiffany v. Pacific Sewer Pipe Co., 180

Cal. 700, 182 Pac. 428; Brenner v. Redlick Furniture Co.,

113 Cal. App. 343, 298 Pac. 62; Hall v. Webb, 66 Cal.

App. 416, 226 Pac. 403; Schuyler v. Pantages, 54 Cal.

App. 83, 201 Pac. 137].

In Baker v. Kale, supra, 83 Cal. App. 2d at 93-94, 189

P. 2d at 60, involving a contractual provision to the effect

that the purchaser of a leasehold could cancel the contract

if he were not satisfied that an option to extend the lease

had been legally exercised and was binding upon the

lessor, the fundamental distinction, of which appellees take

no apparent heed, was set forth as follows:

''As to whether (the purchaser) was satisfied was

clearly a case where the exercise of judgment was

involved. It is the general rule in cases where fancy,

taste or judgment is involved, that it is sufficient to

show in the absence of bad faith, that the party

was in fact dissatisfied. The class of cases in which

dissatisfaction is no defense are those where the

question is merely one of operative fitness or mechan-

ical utiHty. (Citing cases.)"

To the same effect is Van Demark v. California Home
Ext. Association, 43 Cal. App. 685, 688, 185 Pac. 866, 867,
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where the court pointed out that not only did the rule

as to fancy, taste or judgment apply clearly to matters

involving literary and artistic endeavors, but moreover

it "has been held in California that an agreement to fur-

nish title satisfactory to the purchasers was not met by

a merely good and marketable title, if the purchaser him-

self was not satisfied [Parkside Realty Co. v. MacDonald,

166 Cal. 426 (137 Pac. 21); Allen v. Pockwitz, 103 Cal

85 (42 Am. St. Rep. 99, 36 Pac. 1039); Church v.

Shanklin, 95 Cal. 626 (17 L. R. A. 207, 30 Pac. 789).]"

Second: Even if the test of the cases upon which

appellees rely, those having to do with mechanical utility

or operative fitness, were applied, the exercise of Loew's

judgment and discretion, in making a demand for a

quitclaim and release which would remove an outstanding

hazard to an investment of as much or more than a

million dollars was patently reasonable [O. B. 41-43].

Third: That appellees failed to comply with the demand

for the quitclaim and release cannot be doubted. The

contention of appellees that the State Court judgment,

which became final on December 25, 1950 [R. 74], ap-

proximately iy2 years after the demand, was the equiva-

lent of the timely acquisition of a quitclaim and release, is

made in utter disregard of the business requirements of

a producer of motion pictures. The demand was made at

a time when "Case History" was scheduled for produc-

tion on Loews' then current production schedule. A
starring actress, producer, and writer had been assigned

to the picture [R. 85-87, 228-230; Ex. 21, Par. 7].

It is completely unrealistic as well as legally incorrect, to

say, as appellees do, that if the studio held the production

of "Case History" in abeyance with its consequent per-
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sonnel problems and effect upon the entire production

schedule for the year and following years, while appellees

ventured through the hazards of litigation, the studio

would be in the same position as if the quitclaim and re-

lease had been promptly obtained at the time of demand.

The obvious purpose of Paragraph 7 of the assignment

was to avoid precisely the situation which occurred.

Fourth: Appellees make much of their contention that

Paragraph 7 of the assignment contains only a covenant

and not a condition [A. B. 43-45]. The fallacy in their

reasoning is that, assuming the premise, the conclusion

does not legally follow that rescission may not be had for

breach of the provisions of Paragraph 7. Actually, it

makes no different, insofar as rescission is concerned,

whether the promise of appellees to obtain a quitclaim and

release from an adverse claimant is construed as a con-

dition or as a covenant. In either event, due performance

of that promise was part of the consideration for the sale,

and under the law of California, rescission is proper where

the consideration fails *'in whole or in part." [Cal. Civ.

Code, sec. 1689(2).] Failure of a seller to procure a

satisfactory document concerning or affecting his title,

even though that title may actually be good, has many

times been held sufficient to justify rescission [Pacific

Tel. and Tel. Co. v. Davenport, etc., Co., 9th Cir., 236 Fed.

877; U. S. Tungsten Mines v. Laugharn, 9th Cir., supra,

67 F. 2d 226; Allen v. Pockwits, 103 Cal. 85, 36 Pac.

1039; Hull V. Ray, supra, 80 Cal. App. 284, 251 Pac. 810;

Church V. Shanklin, 95 Cal. 626, 30 Pac. 789].

The distinction between a condition and a covenant only

has significance when the question is whether one party

to a contract, who has not yet performed, may retain the
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consideration, if any, received from the other party and

still not perform himself because of the other's breach

[3 Corbin on Contracts, sec. 633, p. 526]. That was the

issue in the authorities cited by appellees [A. B. 43-45].

Such an issue is entirely foreign to the instant case.

Loew's has fully performed, and it does not claim the

right to rescind without returning "Case History" to

appellees [Ex. 15].

V.

Appellees Having Injected the Issue of Public Domain
Into the Case and Not Having Appealed, Cannot

Dispute the Court's Finding That Much of "Case

History" Was in the Public Domain. Assuming
Such Finding to Be Correct, Appellees Violated

Their Warranty Against Any Part of "Case

History" Being in the Public Domain.

First: During the course of the trial, appellees pre-

sented testimony to the effect that a great deal of "Case

History" was in the public domain, apparently for the

purpose of minimizing the quantum of protectible liter-

ary material as to which similarity existed between

"Swear Not By The Moon" and "Case History" [R.

299-305, 313, 416-418, 463-464]. The District Court

thereupon made findings in accordance with appellees' posi-

tion at the trial [Findings 4, 5, 8, 25; R. 70, 71, 79]. Ap-

pellees of course may not now claim error in the Court

doing that which appellees urged and invited it to do.

[Oakland Waterfront Co. v. LeRoy, 9th Cir., 282 Fed.

385, 388; Wolfe v. International Reinsurance Corp., 2nd

Cir., 73 F. 2d 267, 269, cert. den. 294 U. S. 725, 55 S.
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Ct. 6V7 \ Jentick v. Pac. Gas & Elcc. Co., 18 Cal. 2d 117,

121, 114 P. 2d 343, 345.]

Second: As we have pointed out, appellees must stand

or fall on the promises they made in the assignment. None-

theless, appellees argue the interpretation of the public do-

main warranty found in Paragraph 4 of that assignment

[Ex. 2; R. 103] in a manner which would make their war-

ranty meaningless. To infer, as appellees do in their brief

[A. B. 27-36], that Loew's got what it bargained for un-

der the public domain warranty, in the light of the findings

by the Court that all of the facts of Dr. Wolfif's life on

which a great deal of ''Case History" (and "Swear Not

By The Moon") was based, was in the public domain, as

was all of the scientific information regarding prefrontal

lobotomy [R. 68-71], is to erase the public domain war-

ranty from the assignment in the guise of contractual con-

struction. Particularly is this true when it is recalled

that Loew's did not purchase a finished screen play from

appellees, but rather only a "treatment" or short story 41

pages in length, consisting almost entirely of narrative

rather than dialogue [Ex. 1]. Appellees' interpretation

of the public domain warranty clearly violates the elemen-

tary proposition that the language of the contract is the

prime determinant of its meaning. [Jurs v. C. I. R., 9th

Cir., 147 F. 2d 805, 810; Pacific States Corp. v. Hall,

9th Cir., 166 F. 2d 668, 672.]

Third: Even if we were to assume that the public do-

main warranty requires an interpretation other than what
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it says, the construction of appellees would have the effect

of shifting the burden from the sellers, as provided in

the assignment, onto Loew's, the buyer. That result

would inevitably follow from appellees' thesis that the

public domain warranty only means that appellees were

warranting that "Case History" was not in the public

domain as an entire story even though substantial por-

tions of it w^re free for anyone to use. For Loew's to

be able to tell whether it was receiving anything of value

to it, and if so, how much, under such a strained and

unreasonable construction, would require it to have full

knowledge of the whole of literature and the arts, as

well as a soothsayer's omniscience in discerning the

sources of appellees' story. We submit that the result

which appellees thus assert is precisely that the burden

and risk of which Loew's sought to avoid by the public

domain warranty. It is a plain contradiction in terms

to claim, in the garb of "construction," a meaning to a

contractual provision squarely opposed to its evident pur-

pose. [Tanner v. Title his. & T. Co., 20 Cal. 2d 814, 824,

129 P. 2d 383, 389; Brant v. California Dairies, Inc.,

4 Cal. 2d 128, 133-134, 48 P. 2d 13, 16; Milwaukee

Mech. Ins. Co. v. Palatine Ins. Co., 128 Cal. 71, 74-75,

60 Pac. 518, 519.]

Fourth: There is no legal or evidentiary basis what-

ever for appellees' contention that Loew's did not rely on

the warranties contained in the assignment [A. B. 35-36].

The assignment itself, a document furnished by Loew's,

is the best evidence that Loew's relied thereon in pro-
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ceeding with the purchase of the story. No testimony

whatever to the contrary was introduced. Our situation

is no different in principle from that in Chamberlain Co. v.

Allis-Chalmers Co., supra, 51 Cal. App. 2d at 523, 125

P. 2d at 115, where the Court, in disposing of a similar

contention made by a warrantor with respect to a term

of an agreement inserted at the warrantee's insistence,

declared

:

"The stipulated fact that plaintiff insisted on hav-

ing additional words inserted in this provision is

enough to show, if more than its mere wording and

plaintiff's signature to the contract were needed, that

plaintiff relied thereon in making the purchase."

Furthermore, when it is realized that the story "Case

History" was purchased as the basis of a motion picture

which would require an investment of as much or more

than a million dollars, the following quotations from Wil-

liston on Sales (Rev. Ed.), Vol. 1, sec. 207, pp. 534-535,

become particularly pertinent here:

".
, . as a general rule no evidence of re-

liance by the buyer is necessary other than the seller's

statements were of a kind which naturally would in-

duce the buyer to purchase the goods and that he did

purchase the goods, . . .

"If a representation was evidently made for the

purpose of inducing a sale, and was of a kind appro-

priate for that purpose and a sale followed, this

should be enough."



—28—

VL
The Warranty Made by Appellees Against Existence

of a Reasonable Doubt to Their Title to "Case

History" Was Breached.

First: The District Court, having concluded that there

was no warranty of a title free from reasonable doubt

with respect to "Case History" did not make any finding

as to whether any such warranty, if present, was breached,

although the Court apparently was of the belief that the

warranty, if existent, was violated [R. 67, 469]. The

record seems to us to be devoid of any evidence contrary

to the fact of breach [O. B. 24-28]^ and therefore this

Court may properly reverse the judgment with instructions

to the District Court to enter judgment for appellant [28

U. S. C. A., sec. 2106; Massachusetts Bonding & Insur-

ance Co. V. Santee, 9th Cir., 62 F. 2d 724, 728; Jensma

V. Sun Life Assurance Co., 9th Cir., 64 F. 2d 457, 464,

cert. den. 289 U. S. 763].

Second: Appellees' only argument against the fact of

breach is an interpretation of the decision of the Califor-

nia Supreme Court in Golding v. RKO Pictures, Inc., 35

Cal. 2d 690, 221 P. 2d 95, seemingly, but not materially,

different from that of appellant. We have made it clear

in our earlier reference to Golding [O. B. 46-49] that we

^Appellees assert that our Opening Brief misstates the facts as

found by referring therein to Miss Foulstone as a collaborator

[A. B. 25]. Presumably, appellees have not read that brief with

care because it proceeds on the assumption, without conceding, that

the Court's finding, contrary to its opinion and to correspondence

from Dr. Wolff and his attorney [Exs. 6, 22], that Miss Foulstone's

status is that of a collaborator was correct [O. B. 24-28, 37].

Whatever Miss Foulstone's actual status, whether employee or

co-author, it is apparent from the opinion of the District Court, and
from Dr. Wolff's own letter, as well as that of his attorney, that a

reasonable doubt existed with respect to that status.
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believe it was wrongly decided, but nonetheless at the time

the events giving rise to this action occurred, that case

represented the law of California.^ In the climate of the

Golding rule, it can hardly be claimed that a doubt predi-

cated upon the similarities between "Case History" and

"Swear Not By The Moon," together with the other un-

controverted evidence in the case to which we have pre-

viously adverted in this and in our Opening Brief, was

unreasonable. Judging from the absence of any substan-

tial argument to the contrary in their brief, appellees, to

all intents and purposes, are of the same mind.

Third: Appellees make a frequently-repeated charge

that Loew's did not introduce any evidence of damage

resulting from the breach of the warranty to a title

free from a reasonable doubt, and they therefore conclude

that even if breach occurred, such breach would not justify

on action for rescission, or for any relief [A. B. 2, 12,

28]. In so contending, appellees pay no heed to the

record. Loew's expended the sum of $15,000 for "Case

History" [R. 4?], and the sum of $8,000 in additional

costs incurred in preparing that story for production

[R. 229; Ex. 21(4)]. With the title in the precarious

state it was in during the month of July, 1949, some 3

months after the purchase, prudence dictated that Loew's

^Our feeling about Golding was apparently not unwarranted. In

three cases decided on April 29, 1953, subsequent to the filing of

our Opening Brief here, the California Supreme Court took great

strides to bring the law of California with respect to infringement

of literary property into harmony with the prevailing view else-

where {Biirtis V. Universal Pictures, 40 A. C. 857, 256 P. 2d 933;

Weitzenkorn v. Lesser, 40 A. C. 813, 256 P. 2d 947; Kurlan v.

Columbia Broadcasting System, 40 A. C. 833, 256 P. 2d 962).

Golding, although not expressly overruled, has been narrowly con-

fined by these three recent cases. The rights of the parties here

are, however, to be determined in the light of the law w^hen the

Golding rule was the California rule.
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withhold incurring the further expense involved in pro-

ceeding with its motion picture until the status of the

title was clarified. The appellees thereafter failed to ob-

tain a quitclaim from Miss Foulstone, refused to make

any further attempts so to do, and Miss Foulstone initiated

litigation in the Superior Court, the end result of which

might well not have come about (as actually happened)

for a period of many months, or even years, and which,

from the posture of the facts then existing, could have

culminated in recognition of Miss Foulstone's claim, to

Loew's consequent disaster/** No sensible business firm

would proceed to invest a million or more dollars in the

face of the danger then confronting Loew's. For all prac-

tical purposes, "Case History," as Mr. Monta stated, was

valueless to Loew's when it gave its notice of rescission

following the filing of Miss Foulstone's suit in the Supe-

rior Court [R. 86-87]. This is damage of the most obvi-

ous kind, and is much more than the law requires for

rescission. All that need be shown for that purpose is

that appellant did not receive the full benefit of its bar-

gain [Earl V. Saks & Co., 36 Cal. 2d at 611-612, 226 P.

2d at 345-346; Spreckels v. Gorrill, 152 Cal. 383, 389-390,

92 P. 1011, 1014; Stevens v. Privett, 88 Cal. App. 706,

711-712, 264 P. 549, 551-552; Wainscott v. Occidental

Bldg. & Loan Assoc, 98 Cal. 253, ZZ P. 88; Wilson v.

Corrugated Kraft Containers, 117 A. C. A. 872, 877-878,

i°The comment by appellees [A. B. 11, Fn.] that Loew's did not

proceed with "Case History" because of another picture it produced,

is not supported by the record. Appellant rightly objected to any
oral testimony about the content of that picture on the ground that

the picture itself was the best evidence. {Collins v. Metro-Gold-

wyn Pictures Corp. 2nd Cir., 106 F. 2d 83, 86.) Appellant went
on to state that if appellees wanted to show that picture, appellant

would arrange it [R. 367-8]. Appellees did not accept that offer.



—31—

256 P. 2d 1012, 1016; Denovan v. Golden State Woolen

Mills, 104 Cal. App. 504, 507-508, 268 P. 714, 716;

Miinson v. Fishburn, 183 Cal. 206, 190 P. 808].

In the last-cited case, the controlling rule is thus suc-

cinctly enunciated (183 Cal. at 219-220, 190 P. at 813) :

"First as to rescission, it is clear from the au-

torities we have cited that the exact amount of dam-
age need not be shown, provided it be in an 'ap-

preciable' sum. Where the action is for damages,

however, the plaintiff must allege and prove that by

reason of the fraud he has suffered damage in a defi-

nite amount. In the one case damage is predicated

on the change in position; in the other on the ex-

tent of the pecuniary loss."

Directly pertinent here, as well as to all other phases

of this case, is the reasoning of the Court of Appeals of

New York in Hollywood Plays, Inc. v. Columbia Pictures

Corporation, supra. As that Court so forcefully recog-

nized, the law does not demand that a motion picture

studio, under the circumstances of this case, be required

to invest at great jeopardy a very large sum of money

in proceeding with a motion picture based upon a story

the title to which is questionable, or else accept a total

loss of the money theretofore invested in the story and in

preparation for production. To say, as appellees do, that

when Loew's was placed in this unfortunate position,

through no fault of its own, no damage thereby results is

simply to close one's eyes to practical realities. And when

the solution resorted to is rescission of the purchase, that

course, "as a legal matter, no Court should condemn."

[Hollyivood Plays, Inc v. Columbia Pictures Corpora-

tion, supra, 299 N. Y. 61, 85 N. E. 2d at 868.]
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Conclusion.

The appellant here seeks no different relief than the

law ordinarily provides for a purchaser who, without cul-

pability on his part, has failed to receive the full benefit of

his bargain. The appellees warranted that the title to the

literary property sold to Loew's was not subject to rea-

sonable doubts or objections. That warranty was

broken. The appellees warranted that the literary prop-

erty, neither in part nor in whole, was in the public do-

main. The Court below found otherwise. The appellees

promised to obtain, upon demand of appellant, a quitclaim

and release from adverse claimants. The demand, when

made, was not honored. Appellees have failed to meet

the principles of law flowing from these plain facts, but

instead have attempted to throw a cloak around the crucial

issues of the case in an effort to direct attention to irrele-

vant, unproven and inconsequential matters which have

no rightful place in the case. An adjudication in this

case that appellant rightfully rescinded goes no further

than to make the one who violated his promises be respon-

sible for whatever loss thereby results, instead of im-

posing that loss upon one who has acted throughout with

scrupulous rectitude.

Appellant respectfully submits that the judgment be

reversed with directions to the District Court to enter

judgment for appellant, as prayed below.

Respectfully submitted,

Herman F. Selvin,

Allen E. Susman,

Attorneys for Appellant.

LOEB AND LOEB,

Of Counsel.


